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Abstract
Nutritional taxation includes the collection of tax instruments, relating to 

assumption the consumption, sale or production of food injurious to health human, 
whose preservation in the food sector is ensured by multiple models: administrative 
coercive measures, aimed to limiting the harmful food consumption; fat taxes, with 
which subject to taxation “junk foods”, discouraging the use, in order to increase 
the consumption of foods less harmful and adopting healthier lifestyles; food 
regulations, aimed to inducing the producers to place on the market products 
sanitary; communication campaigns, information, awareness and education. In 
short, fat taxes are the result of the evolution of the tax order, that, to acquisitive and 
redistributive logic, own of matter, supports a promotional logic, susceptible to direct 
taxpayer food choices.

Keywords: protection of human health; paternalism; junk food; promotional taxation; 
fat taxes

The protection’s tools of human health  
in the food sector: the nutritional taxation

The protection of human health – in the food sector – is ensured by 
multiple tools able to affect the lifestyle of the individual: on the one hand, 
measures administrative-coercive, conveyed by policies of “command and 
control”, aimed to limiting the harmful food consumption, by means of 
textual legislative bans, and to sanction conducted or eating habits non-
virtuous; secondly, institutes of tax nature (so-called “fat taxes”) (Uricchio, 
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2013, p. 1268 ff.; Drenkard, 2013, p. 195 ff.; Quaglino, 2013, p. 239 ff.), which 
subject to tax higher “junk foods”, harmful to human health, discouraging 
the use, in order to stimulate the consumption of less harmful and encourage 
healthier lifestyles.

On the point, there is no lack of food regulations, making use of the 
principles of civil liability, direct to induce producers to place on the healthy 
products market; so like, are not irrelevant prevention interventions, softer but 
stronger in the long run, entrusted to communication campaigns, information, 
awareness and education feed (Uricchio, 2015, p. 290; Magli, 2014, p. 1316).

The use of taxation to guide food choices have recently taken importance 
in public policy, helping to spread in the ideology of legislators and in the 
vocabulary of citizens the locutions “fat tax”, “soda tax” and “junk food tax” 
(Trovato, 2013, p. 7).

In this light, the hendiadys “nutritional taxation” refers to the collection 
of tax tools, related in large part to the field of indirect taxation, which have 
as a prerequisite the consumption, sale or production of foods harmful to 
health: the attempt is to remedy the problem of overfeeding, understood 
as malnutrition for excess, contributing to reduce risk factors at the base of 
certain diseases.

The configuration denotes the affinity between the fat taxes and excise 
duties (on the matter, comp. Pace, 1994, p. 267 ff.; Cerrato, 1996, p. 215 ff.; 
Fichera, 1997, p. 216 ff.; Schiavolin, 2000, p. 22 ff.; Cipolla, 2003, p. 1859 
ff.; Verrigni, 2003, p. 487 ff.; Boria, 2004, p. 504 ff.; Cipolla, 2006, p. 72 ff.; 
Verrigni, 2007, p. 251 ff.; Boria, 2008, p. 811 ff.; Tesauro, 2008, p. 344 ff.; 
Tullock, 2013, p. 97 ff.; Williams – Christ, 2013, p. 187 ff.; Falsitta, 2014, p. 631 
ff.), imposed on the manufacture and sale of consumer products, originally 
applied right to the consumption of food nature: example, in this regard, it 
is the English experience, which, as early as 1643, predicted the excise duties 
on beer, on brandy, on cider and on other drinks, then resumed in other 
European legal systems (Uricchio, 2015, p. 298, nt. 71).

In this light, the taxes on unhealthy foods would add to harmonised 
excise duties – covered by Directive 2008/118/EU, implemented in Italy with 
the d.lgs. 29 march 2010, n. 48 –, without giving rise to the phenomena of 
double imposition, because of different tax assumption: excise taxes affect the 
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amount of goods produced, with rates linked to the measurement’s unit of the 
product; the fat taxes, however, are applied in relation to the effects on human 
health, taking into account the amount and weight of saturated fat content in 
food (Uricchio, 2015, p. 298).

The problem of malnutrition – as imbalance between nutrients, namely 
between the energy that a body receives and the actual daily requirements 
of the body – takes on two different configurations: malnutrition for defect, 
also called undernutrition, typical of third world countries; malnutrition for 
excess (Labate, 2012, p. 20 ff.; Tiffin – Salois, 2013, p. 143 ff.), also called 
overfeeding, widespread in advanced societies of the world western.

In both assumptions, effects for human health appear deleterious: next to 
malnutrition, overeating causes serious non-communicable diseases – such 
as cardiovascular diseases, diabetes and cancer – susceptible to determine 
lethal consequences and undermine the well-being of the whole nation in 
reason of the direct costs (medical treatment) and indirect costs (reduction 
of the quality of life; loss of earning capacity). 

The World Health Organization (WHO) (Oms, 2004; Oms, 2008), on 
a number of occasions, stressed that, after the pollution and smoking, factors 
higher risk, with a considerable impact on mortality and on morbidity, are 
those related to a sedentary lifestyle and overweight, caused by incorrect 
nutritional styles, linked to eating habits that favor diets based on fatty foods, 
sodas and genetically modified products (GMOs) (on the matter, comp. 
Marini, 2004, p. 7 ff.; Marini, 2007, p. 1 ff.; Di Benedetto, 2011; Tafaro, 2014, 
p. 253 ff.; Cavanna, 2014, p. 464 ff.; Cavanna, 2014, p. 548 ff.): excessive intake 
of sugar and fat, raising the risk of obesity, is a source of negative metabolic 
effects, strokes, heart disease, stroke, capable of generating cancer, diabetes 
and other serious illnesses (Uricchio, 2015, p. 289).

In same terms, the “Political declaration on the prevention and control 
of non-communicable diseases “, adopted by the General Assembly of the 
the United Nations on 19 September 2011, points out that not virtuous 
lifestyles – based on the consumption of tobacco and alcohol – together little 
healthy diets and lack of physical activity, in addition to negatively affect on 
human health, cause worrisome consequences of social and economic nature 
(Alemanno – Carreño, 2013, p. 235).
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The fat taxes: legal nature; foundation; 
effects. State intervention in the choices  

of individuals: the paternalism
The fat taxes represent, therefore, the result of the evolution of the tax 

legal system, which, to the original acquisitive and redistributive logic, 
supports promotional logic, for guide the choices of the taxpayers of favoring 
a balanced diet, accompanied by healthy lifestyles.

They are, to a large part, selective tax (on the matter, comp. Holcombe, 
2013, p. 61 ff.), applied to the production or consumption of unhealthy foods, 
in order to protect the health of citizens, potential source of externalities and 
public goods, especially in the presence of public healthcare systems. Indeed, 
since affect on goods from inelastic demand, food tax can guarantee, as a side 
effect, an additional income to the treasury (Trovato, 2013, p. 11).

These fiscal measures, given care also by the World Health Health (Thow  
– Jan – Leeder – Swinburn, 2010, p. 609 ff.), on assumption that the junk 
food is the most economical on the market, enhance the idea of using tax 
tool to align the selling prices of such food to those currents, allocating the 
difference of revenue to fund nutrition education campaigns (Uricchio, 2015, 
p. 292). The idea was developed by the North American doctrine (Brownell, 
15 December 1997, 2; Brownell – Battle Horgen, 2004) on the model of 
pigouvian’s tax (on the matter, comp. Pigou, 1948), including in the market 
price of certain goods the external diseconomies generated by consumption.

In other words, because the selling price of junk food does not reflect the 
social cost borne by community, using taxation to raise the final consideration 
in order to discourage consumption (Uricchio, 2015, p. 292).

Therefore, if the tax affects the production, as a result of a mechanism for 
tax translation (on the matter, comp. Allena, 2005), tend to be burdening the 
whole weight on the final consumer, rather than about the manufacturer, to 
avoid that, by shifting the tax burden on the latter, the taxpayer’s preferences 
remain constant (Uricchio, 2015, p. 292).

In economic science, State intervention with regard to the citizens’s 
choices is called “paternalism” (Uricchio, 2015, p. 293; on the matter, comp. 
Dworkin, 2002; Nucciarelli, 2012; Shughart II, 2013, p. 35 ff.; Glaeser, 2013, 
p. 107 ff.). The term – which generic propensity of public sector to govern 
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the conduct of the individual to promote better choices than the same 
would operate independently, or to promote virtuous behavior, faces to 
preserve the integrity and human health or inhibit harmful conduct – can 
be taken in two different forms: the “strong paternalism”, in in cases where 
the conduct of the individual is forbidden or conditioned by the authority; 
the “weak or libertarian paternalism” in cases of choice addressed to the 
prediction of incentives/disincentives or of information otherwise neglected 
by the consumer (for example, the designation of caloric intake of individual 
components of the product), without there being an obligation or prohibition 
(Trovato, 2013, p. 9).

In this light, promoting virtuous behaviour allows to spread a new culture, 
founded on dialogue between the citizen and the State authority.

Emerges, therefore, that the item discretive between the different forms of 
paternalism doesn’t concerns the formal aspect, which involve the external 
structure the intervention of the State, but the impact of the intervention on 
the choice of individual (Trovato, 2013, p. 10).

Despite the lack of uniformity of opinion (Trovato, 2013, p. 9), fat taxes 
are among the forms of “weak paternalism,” posed in defense of public health, 
whose lesion may generate negative externalities, resulting in costs borne by 
the community (Uricchio, 2015, p. 293).

In the past, the technique of food taxation was used to reasons of mere tax 
revenue, namely in order to achieve revenue, without a incentive logic, being 
no stranger to the enforcement mechanism of the tribute the appreciation of 
any deleterious effects on human health (Uricchio, 2015, p. 281).

In this light, the liability to taxation of foodstuffs, rather than appear 
new, emerged with the primary objective of tax policies, because they are 
a source of easy and safe revenue, albeit obnoxious: not surprisingly, the taxes 
on salt, grain and tea have formed, in the past, the motive of wars and riots 
(Trovato, 2013, p. 7; on the influence covered by the taxation on the history 
of humanity, often source of revolutionary movements, comp. Adams, 
2007). It consisted largely of tributes which assumed processing, production 
and consumption of mainstream food products, such as, for example, the 
“charge on the ground” (Carano Donvito, 1928, p. 286; Uricchio, 2017, p. 20)  
– introduced immediately after the unification of Italy, with law 7 july 1868, 
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n. 4490, to ensure a balanced budget – or the tax on the ice, on the chicory, on 
the sugar or other surrogates of coffee, falling at that time among the assets of 
luxury (Uricchio, 2015, p. 282-283).

Only recently, the need to promote correct eating habits prompted the 
legislator to support direct adjustment models, having nature penalties and 
authorization and considered inappropriate over time, certain instruments 
of tax nature, likely to guide the nutritional habits and to influence taxpayers 
behaviour through the liability to taxation of harmful foods and the tax 
abatement of healthy foods: for example, foods falling the Mediterranean 
diet. In other words, they are economic measures (so-called “marked based 
instruments”) and facilitating corrective or incentive levies that increase the 
sale price of junk food (foods fats and sodas), restricting the purchase and 
engraving on the equilibrium of the market (Uricchio, 2015, p. 283-290).

Verification of compatibility of fat taxes 
with the principle of ability to pay.  
The constitutionality of the levy

The enhancement of this promotional finality, purely extra taxes (on taxes 
with finality extra taxes, comp. Fichera, 1973; Fichera, 1973, p. 774 ff.; Aizega 
Zubillaga, 2001; Balladores Saballos, 2013, p. 29 ff.; Donatelli, 2019, p. 312 ff.), 
requires to determine the compatibility of fat taxes with the constitutional 
principles that underlie the tax legal system, first of all the principle of ability 
to pay (article 53 of Constitution), cannot the extra tax purposes  – for these 
tools real justification of the tribute, prevalent on the purpose of revenue  
– justify an exception to the this principle, garrison of the constitutionality of 
levy and expression of corollaries of right allotment and substantial equality 
(article 3, paragraph 2 of Constitution) (Uricchio, 2015, p. 288).

The question is not of little account: if the assumption of taxation was not 
such as from manifesting wealth to contribute to public expenditure, these 
taxes could not find citizenship in the legislative system, in that infringe 
a basic principle – that of ability to pay – fixed by the Constitutional Charter.

Recognize the correspondence of fat taxes to principle of ability to pay, 
on the assumption that those tributes affect indirect indices of wealth, such 
as production and consumption, looks pretty simplistic: famously, the junk 
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food has a current price far lower than the less harmful to human health 
(think of the organic products), generating a false manifestation of wealth.

Therefore, where the index of ability to pay was identified in production or 
in consumption, junk food should be subject to a levy less burdensome than 
healthy food, because is at the reach of the taxpayers less affluent, belonging 
to the lower segments of the population and likely to demonstrate less ability 
to contribute to public expenditure.

The compatibility with the principle set out in article 53, paragraph 1, of 
Constitution is, therefore, to be found elsewhere in “qualified ability to pay”, 
consisting of a saving, even if future and possible, of public spending (rectius, 
“health care”), especially in jurisdictions, such as Italian, characterized by 
the presence of a system of public health. Not by chance, the containment of 
health care costs is an expression of interest to the financial balance, which 
includes and absorbs the tax interest (Uricchio, 2015, p. 284-285; on the tax 
interest, comp. Antonini, 1996; Boria, 2002).

Indeed, the ability to pay (on the principle of ability to pay, comp. 
Griziotti, 1953, p. 351 ff.; Giardina, 1961; d’Amati, 1964, p. 464 ff.; Manzoni, 
1967; Micheli, 1967, p. 1530; Gaffuri, 1969; Maffezzoni, 1970; d’Amati, 1973, 
p. 106 ff.; Moschetti, 1973; Berliri, 1974, p. 114 ff.; La Rosa, 1981, p. 233 ff.; De 
Mita, 1984; d’Amati, 1985, p. 82 ff.; Marongiu, 1985, p. 6 ff.; De Mita, 1987,  
p. 454 ff.; Moschetti, 1988, p. 1 ff.; Antonini, 1996, p. 274; Perrone, 1997,  
p. 577 ff.; Batistoni Ferrara, 1999, p. 345 ff.; Fedele, 1999, p. 971 ff.; Moschetti, 
2007, p. 44 ff.; Russo, 2007, p. 48 ff.; Gaffuri, 2008, p. 429 ff.; Parente S.A., 
2013, p. 522 ff.; Giovannini, 2013; Giovannini, 2016, p. 15 ff.), in addition to 
being fundamental, limit and measure of taxation, is a criterion foundation 
in the allotment of public spending, aimed to protecting taxpayers and to 
ensure the smooth running of the financial life of the State (Uricchio, 2015, 
p. 284-285).

The nexus between the levy and expenditure tax, deducible from the 
letter article 53 of Constitution, has been strengthened by changes in 
articles 81, 97 and 119 of Constitution, made by article 1, Constitutional law  
20 April 2012, n. 1, which, to align the home constitutional system within 
the Community framework of “fiscal compact”, elevated to the constitutional 
principle the so-called “financial stability” (on the matter, comp. Perez, 2012, 
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p. 929 ff.; D’Amico, 2012, p. 933 ff.), that is the balance between income and 
expenditure (Uricchio, 2015, p. 285-286). In addition, the new article 81, 
paragraph 3, of Constitution has imposed on every law with financial effects, 
including the “budget bill”, to provide directly the means to meet the new and 
higher expenses, not limited to the mere indication of the resources needed, 
as was expected in the original formulation of article 81, paragraph 4, of 
Constitution (Uricchio, 2015, p. 285-286).

The term “fiscal compact” (on the matter, comp. Di Pietro, 2012, p. 130 
ff.; Napolitano, 2012, p. 461 ff.; Censi, 2017) refers to the “Treaty on stability, 
coordination and governance in the economic and monetary union” (known 
as the Pact of European budget), approved, in the EU, on 2 March 2012 by 
25 of 28 EU Member States to impose an obligation on the members to 
maintain healthy and sustainable public finances, while avoiding excessive 
deficits and safeguarding the economic and financial stability of the whole 
euro area, through the integration, within the domestic Constitutions, of 
following principles: a balanced budget; the obligation not to exceed the 
threshold structural deficit by more than certain parameters (0.50% or 1% for 
countries whose public debt is less than the 60% of gross domestic product); 
the reduction of debt within a certain amount (one twentieth for year, until 
the report of 60% of gross domestic product over a twenty year period) 
(Uricchio, 2015, p. 286).

Therefore, if the principle of ability to pay expresses the connection between 
protracted economic content – from which is deductible, on the rational level, 
fitness tax debt – and subjective contributions, these articles 81, 97 and 119 of 
Constitution denote the commitment to ensure the balance between income 
and expenses resulting from the budget, using any instrument of financial 
nature, including tax law (Uricchio, 2015, p. 286-287).

Indeed, in finding this case taxed is rather limited to reference to the 
classical notion of ability to pay, based on indexes (direct and indirect) 
detectors of wealth, such as income and assets, consumption, capital gains 
and acts of exchange: the constitutionality of fat taxes may achieve only 
considering responding to the principle de quo also fiscal instruments that 
subject to tax any content likely to generate virtuous effects under the profile 
of expenditure, in line with community and international commitments 



FAT TAXES AND PROMOTIONAL TAX DIMENSION

247Journal of Modern Science tom 3/42/2019

and with the constitutional principles, first of all those of equality, not to 
arbitrariness and rationality (Uricchio, 2015, p. 287).

In this light, the assumption of the tax is detected in this case capable 
of expressing qualified economically assessable vantage points, without 
identify itself necessarily in direct and indirect indices of wealth (Gallo, 2012, 
p. 16): where taxpayers, for removal phenomena, waived the consumption 
or production of harmful foods, the non-tax revenue would be offset by the 
lower health care costs (Uricchio, 2015, p. 288).

The different configurations assumed  
by fat taxes: the increase and strengthening 

of existing tributes; the establishment  
of new taxes

Therefore, the provision of tax measures relating to consumption or 
production of junk food, resulting in potential savings in public spending 
– in line with the constitutional principles, community derived, of financial 
equilibrium and efficiency -, presents full adherence to the provisions of 
Constitution Charter, subjecting to tax an assumption meaningful of ability 
to pay and putting himself in line with article 32 of Constitution, which 
provides constitutional cover to the protection of human health, even in the 
broadest sense of well-being physical and emotional (Uricchio, 2015, p. 287; 
Parente, 2018, p. 95 ff.).

The compliance with the criteria of reasonableness, distributive equity 
(Giovannini, 2015, p. 675 ff.) and social acceptance might facilitate the 
circulation of fat taxes, ensuring a lasting application, rather than a precarious 
and contingent life (Uricchio, 2015, p. 288).

Verified the constitutionality of these forms of levy, it is necessary decline 
the different configurations that fat taxes can take, being in the abstract two 
different solutions: the growth and strengthening of existing taxes or the 
establishment of new taxes levied on food consumption unworthy.

The first solution takes the form of an increase in indirect taxes payable in 
connection with the consumption of junk foods, accompanied by lightening 
of taxes affecting the consumption of foods healthy: think of the increase in 
the rate of VAT (for this solution, adopted in the United Kingdom, comp. 
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Marshall, 2000, p. 301 ff.), applicable to the sale of fatty foods and fizzy 
drinks, associated with the reduction of the rate (this is the solution adopted 
in Italy with reference to fruits and fresh vegetables already washed, cut and 
ready to be consumed, including mixed salads, whose sale suffers reduced 
VAT at the rate of 4%; on the point, comp. Risoluzione Agenzia delle Entrate, 
8 April 2013, n. 23/E; Angeli, 8 April 2013) garrison on the supply of fruit and 
vegetables (Uricchio, 2015, p. 292).

One variant could be facilitating instruments (on the matter, comp. 
d’Amati, 2015, p. 25 ff.), namely the provision of tax credits or tax deductions 
to advantage of those practicing an healthy lifestyle: an example of this type 
is offered by article 15, paragraph 1, lett. i-quinquies of d.P.R. 22 December 
1986, n. 917 (T.U.I.R.), which provides for a tax deduction, not exceeding 
a certain amount, for expenses incurred to attend gyms and other sports 
facilities (Uricchio, 2015, p. 295, nt. 62).

The second solution is, instead, the establishment of a new tribute 
(Jacobson – Brownell, 2000, p. 854 ff.; Leicester – Windmeijer, 2004; Salois 
– Tiffin, 2010), with assumption the consumption or the production of 
a food harmful to human health, based on the amount of potentially harmful 
substances in it contains (such as, saturated fats) and calorific value (Uricchio, 
2015, p. 292).

The experiences of foreign legal systems  
and the attempt of the Italian legislator  

of subject to tax the junk food
Many jurisdictions have embraced the latter solution: one of first experiences 

took place in Denmark in the 1920s, with the liability to taxation of certain 
foods containing high amounts of sugars (Uricchio, 2015, p. 295-296).

One diversification of this model was revived recently, through the 
anticipation of a withdrawal (the fat tax) (Alemanno – Carreño, 2013,  
p. 223 ff.) with as a precondition the consumption of foods (butter, margarine, 
oils, red meat) containing a percentage of saturated fat more than a certain 
amount, which the revenue is intended to promote policies to prevent and 
treat diseases resulting from to eating disorders (Uricchio, 2015, p. 295-296; 
Magli, 2014, p. 1319, nt. 10; Bivona, 21 ottobre 2011).



FAT TAXES AND PROMOTIONAL TAX DIMENSION

249Journal of Modern Science tom 3/42/2019

These fiscal measures were accompanied by the tightening of charges 
applicable at consumer load of certain foodstuffs (chocolate, ice cream, sodas, 
alcohol) and by attempting to establish a tax on sugars, whose predisposition 
has been shelved because of difficulties applications, generated by the high 
number of industrial sweeteners used in the production, which would have 
made difficult the exact identification of the tax base (Trovato, 2013, p. 12).

Despite the expectations, the adoption of such taxes is not produced the 
desired effect: on the one hand, the body mass index of population is remained 
almost unchanged; on the other hand, the increase of sale price, due to the 
weight of the tax measure, created the crisis of important production chains 
based on products taxed (such as that of the famous Danish cookies), as well 
as the opportunity to buy similar food across the border to prices much lower 
(Uricchio, 2015, p. 296). In this way, the liability to taxation of fatty foods, 
rather than changing the eating habits of the population, has fuelled the trade 
borders, for the benefit of the owners of the neighbouring countries, and 
damaged the local economic activities (Uricchio, 2015, p. 296).

Therefore, the substantial administrative costs to locate the exact incidence 
of levy, unset on a specific food category but on a ubiquitous component, 
such as fats (Trovato, 2013, p. 12), the limited contribution in the fight against 
obesity and gimmicks used to circumvent the levy soon led to the repeal of 
the legal standards supporting these tax measures (Uricchio, 2015, p. 296).

Worthy of note is the experience of some Scandinavian countries, 
characterized by a careful legislation to spread healthy lifestyles: the Norway, 
for almost four decades, followed recently by Finland, introduced a fat tax on 
sugary drinks and confectionery products; in Sweden, by contrast, adoption 
of levies on food and on insane drinks is still the subject of lively discussion, 
both in the academic and government field (Uricchio, 2015, p. 296-297; 
Trovato, 2013, p. 13).

At the phenomenon of fat taxes are not strangers even the legal 
systems of Eastern Europe: Hungary, by some years, adopted the chips tax  
(so called “chipsadó”) (Di Muro, 13 luglio 2011), tax that hits, in proportion, 
the consumption of foods packaged (chips, sugary sodas, chocolate, energy 
drinks, sweets, salty snacks, sauces) with salt, sugar, carbohydrates or caffeine 
exceeding certain percentages; in the same order, additional taxes levied on 
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manufacturers and importers of sugar-sweetened beverages with content of 
fruit less than 25%, candy prepackaged, flavoring food, alcoholic drinks, non-
alcoholic aperitifs sweetened and salted snack (Uricchio, 2015, p. 296; Magli, 
2014, p. 1319, nt. 10; Trovato, 2013, p. 13).

A attempt to introduce similar tax measures was proposed in Romania: 
the idea was dropped to avoid exacerbate the living conditions of the weakest 
members of the population, already tested by the climate of global recession 
caused by the recent economic crisis (Trovato, 2013, p. 14).

The French legal system (Hespel – Berthod-Wurmser, La documentation 
française/Inspection générale des Finances/Inspection générale des Affaires 
sociales La documentation française/Inspection générale des Finances/
Inspection générale des Affaires sociales La documentation française/
Inspection générale des Finances/Inspection générale des Affaires 
sociales2008), in addition to increasing the levy on luxuries entity (cigarettes, 
spirits and rum), after trying unsuccessfully to establish the “tax on the 
nutella” (Moussanet, 15 November 2012, p. 47; Fazzino, 15 November 2012, 
p. 47), for hitting the ingredient on which it is based, namely, palm oil, 
notoriously fat substance, introduced the “Coca Cola tax”, also called “Taxe 
soda”, applied to consumption of carbonated soft drinks at the time of sale to 
the detail, at the rate of two cents per canned drink (Uricchio, 2015, p. 296-
297). The proceeds from the levy is bound to benefit in the primary sector 
(reduction of yhe labour costs of harvesting in agriculture and livelihood of 
fruit and vegetables productions) (Uricchio, 2015, p. 296-297; Magli, 2014,  
p. 1319, nt. 10; Trovato, 2013, p. 13-14).

In Israel, but especially in the United Kingdom, are thinking of setting 
up a tax paid by people wishing to start a business meant sell fatty products, 
like fish and chips and kebabs, to extend to the entire national territory an 
existing locally tax, that is, in the English town of Oldham, characterized by 
very high rates of obesity in childhood; in Ireland, is discussed a similar tax 
measure imposed on sodas (Uricchio, 2015, p. 297; Trovato, 2013, p. 14).

Even overseas has spread the use of fat taxes: even without a harmonised 
tax at the federal level, in some legal systems of the United States of America 
(Arkansas, Tennessee, Virginia and West Virginia), pioneers in the field, 
have been in place selective tax measures applied to sale of sugary drinks, in 
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an amount equal to 3-5% of the sale price, in order to put a stop to obesity 
(Uricchio, 2015, p. 297).

Not have been different choices: in Maine and Washington State were repealed 
the existing fat taxes, unlike other States of North America (Arizona, California, 
Connecticut, Hawaii, Illinois, Mississippi, Montana, New Mexico, Oregon, 
Rhode Island, Texas, Utah, Vermont, Massachusetts and New York), where the 
discussion was lively, that have prepared draft laws on how taxing the junk food, 
for subjecting to taxation the “gluttony” of taxpayers (Trovato, 2013, p. 11-12).

In Italy, whose legal system did not remain foreign to the new wave of 
health policy, an unsuccessful attempt to introduce a tax on consumption 
not deserving – with tax revenue destined to part in the funding of essential 
assistance levels (LEA) and partly to the term care programme – was performed 
in 2012 with the draft of the Decree Balduzzi (the proposed establishment 
of a fat tax was removed in final version od decree-law 13 September 2012, 
n. 158, converted with modifications by law 8 November 2012, n. 263; on 
this topic, comp. Sassi, 2013, p. 163 ff.), which has provided an extraordinary 
contribution, based on the amount of product placed on the market, borne 
by producers of spirits and drinks drinks with added sugars and sweeteners 
(on the tax measure, which had sparked criticism by associations of category, 
comp. Scarci, 28 August 2012, p. 8).

In the legislator’s intentions, the consumption of carbonated drinks would 
have to pay a levy equal to two cents of euro per canned drink, unlike the 
consumption of unhealthy foods, exempt from withdrawal forms, provided 
that the producers high its qualitative standards (Uricchio, 2015, p. 297-298; 
Magli, 2014, p. 1319; Trovato, 2013, p. 14).

Such indirect tax, concerning foods rich in calories, was supposed to be 
a deterrent for the consumer, allowing to internalize the social costs related 
to that particular consumer option (Magli, 2014, p. 1319; Ferrari – Izzo, 2012,  
p. 294). However, the reactions submitted by the producers and consumers 
have induced, at first, to postpone the adoption of the measure and, 
subsequently, totally deleted (Trovato, 2013, p. 14).

Emerges, however, the general tendency to strengthen the public 
protection of the consumer, by addressing towards models of food life based 
on prevention (Magli, 2014, p. 1320).
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In the Italian legal system, because health care falls within the legislative 
competitors competence (article 117, paragraph 3, Constitution), the fat 
taxes, in accordance with the principles governing fiscal federalism (law 
5 May 2009, n. 42) (on the matter, comp. Gallo, 2012, p. 23 ff.; Uricchio, 
2012), may be established by individual regions, within the limits of 
national and Community legislation (on the subject, comp. Torchia, 2001, 
p. 1203; Ficari, 2002, p. 1229 ff.; Carinci, 2004, p. 1201 ff.; Greggi, 2008,  
p. 1448 ff.), in order to protect health, safeguarding the culinary traditions 
rooted in the individual territories of the peninsula (Uricchio, 2015,  
p. 299-300).

The proposal to harmonise the fat taxes  
in the European Union

In truth, given that a serious policy to fight against obesity cannot be only 
local or national scope, it would be advisable to harmonize the taxation about 
fatty foods, at least at Community level, like what happened with the discipline 
of excise duties, in order to limit the taxable object to certain substances and 
quantity harmful to human health, while preserving the principle of non-
discrimination and fundamental freedoms of European Union legal system 
and leaving to the individual Member States the power to define in detail the 
assumption taxed and the application methods of the charge, to safeguard, 
next to the traditions and cultural identity of the place, the demographic 
and health characteristics of the population (Uricchio, 2015, p. 298-299; 
Alemanno – Carreño, 2013, p. 232 ff.).

Indeed, in the abstract, the taxation limited to certain types of harmful 
products could appear discriminatory, resulting in violation of article 110 of 
the Treaty on the functioning of the European Union (TFEU), where limited 
to substances – potentially harmful to human health – from other States 
Members, becoming a sort of customs duty; in practice, however, this event 
would be remote, given the structure of fat taxes and limited impact within 
international trade (Uricchio, 2015, p. 299).

Even the World Trade Organization (WTO), with the General Agreement 
on tariffs and trade, known as GATT, has banned to the acceding States 
the application of internal taxes on imported products greater than those 
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to which are subject to domestic products, in order to protect the domestic 
production (Alemanno – Carreño, 2013, p. 234).

In the current system of sources, there are obstacles to the adoption of 
a tax about fatty foods at Community level: the exact identification of the 
base of the tax raises critical issues, since both the health policies that the tax 
policies are a prerogative of domestic legislation, as reaffirmed by Treaty on 
the functioning of the European Union (TFEU), which, in articles 6, lett. a), 
and 168, paragraph 2, limits the powers of the Union to the coordination, 
support and integration of measures taken by the Member States and in 
article 9 raises the protection of public health to basic demand of the Union 
in the implementation of any measure or activity (Alemanno – Carreño, 
2013, p. 232; on the matter, comp. Craig, 2010, p. 325; Piris, 2010, p. 320-321).

Nevertheless, in several occasions, the European Union has proven 
to be equipped with proper tools to develop an effective policy to prevent 
obesity: is by example the EU regulation of 25 October 2011, n. 1169 (on the 
matter, comp. Di Lauro, 2012, p. 1 ff.) (concerning statements on nutrition 
and health), aimed to assist consumers in selecting healthy products, which 
requires food businesses to substantiate the statements contained in the labels 
(Alemanno – Carreño, 2013, p. 233).

Therefore, even the establishment of a European fat tax could rise to 
important prevention tool: will need to identify, for the entire Union territory, 
a rate that takes into account the differences between the various Member 
States (Berghöfer – Pischon – Reinhold – Apovian – Sharma – Willich, 2008, 
p. 200), in spread of obesity (Alemanno – Carreño, 2013, p. 233-234).

The problems arising the use of fat taxes  
and regressive scope of such forms of levy. 

The use of taxation to fund nutrition 
education interventions

In terms of effectiveness, the use of taxation to protect human health, at 
least in domestic legislation, did not have the desired effect: the uptake of 
fat taxes, within individual jurisdictions, has raised many complaints (on 
the subject, comp. Chouinard – Davis – Lafrance – Perloff, 2005; Chouinard  
– Davis – Lafrance – Perloff, 2007; Mytton – Gray – Rayner – Rutter, 2007, 
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p. 689 ff.; Griffith – Nesheim, 2008; Goldman – Lakdawalla – Zheng, 2009; 
Yaniv – Rosin – Tobol, 2009, p. 823 ff.; Allais – Bertail – Nichéle, 2010,  
p. 228 ff.), giving a withdrawal form ineffective, unfair and damaging to the 
competition.

From the empirical analysis showed that, especially in the short term, 
the use of such taxes did not change consumer preferences in terms of 
reduction in the consumption of junk food; indeed, created distortions in 
market equilibrium. Hence, the regressive trend range of these forms of levy 
(Uricchio, 2015, p. 293-294).

In addition, the fat taxes, often, took the physiognomy of a mere 
instrument of revenue or expedient in defense of vested interests within 
individual jurisdictions (Alemanno – Carreño, 2013, p. 236), especially in 
cases where the protection of human health is only served to provide ethical 
justification to levy, to make it acceptable to the general of the contributors: 
right ethical arguments have served to give legitimacy to an instrument 
that is more like a form of remuneration rather than a means of deterrence 
(Trovato, 2013, p. 7).

Finally, in the long run, tax measures against obesity may prejudice the 
“rights of fat”, engraving on heterogeneous entities, such as, identity, personal 
characteristics, moral responsibility, governmental response and legal 
protection (Alemanno – Carreño, 2013, p. 236; in addition, on the matter, 
comp. Campos, 2004; Olivier, 2006; Kirkland, 2008, p. 3).

The first appearance, source of harm to economic system, relates to the 
situation where the fat taxes are structured in so as not to hit all types of junk 
food: in this case, in fact, the consumer, following the introduction of a tax 
on certain drinks sweetened, may decide to direct the consumption to price 
drinks lower, potentially much more harmful to human health (Uricchio, 
2015, p. 294).

The regressive flow of fat taxes is not less irrelevant, given that the economic 
burden of the tax would be borne from the poorer classes, who consume 
more food than poor quality present on the market at a lower price (Uricchio, 
2015, p. 294; in addition, on the matter, comp. Caraher – Cowburn, 2005,  
p. 1242 ff.; Lagravinese, 20 January 2012; Caccioni, 9 October 2012; Salerno, 
11 December 2012; Shughart II, 2013, p. 35 ff.).
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For make less regressive this tool could use a tribute of purpose (on the 
matter, comp. Uricchio, 2015, p. 151 ff.), binding a share of the proceeds to the 
payment of subsidies in favour of consumers, to orient the choice of buying 
healthy food (Uricchio, 2015, p. 294); would be, instead, to avoid forms of 
aid in favour of producers, to ward the violation of the ban of the State aid 
(articles 107-108 TFEU) (about tax profiles of the ban of the State aid, comp. 
Fichera, 1998, p. 84 ff.; Salvini, 2007; Ingrosso – Tesauro, 2009; Aulenta, 
2015, p. 87 ff.; for the application of the prohibition on food taxation, comp. 
Gonzàlez Vaqué, 2017, p. 34 ff.; Mayoral, 2017, p. 3 ff.).

An alternative remedy, which, however, while using the tribute of purpose, 
not totally resolves the problem, would be to set aside a share of tax income to 
the provision of welfare policies, through the financing of health services for 
the population groups most at risk (Uricchio, 2015, p. 294; Dirindin – Brenna 
– Di Novi, 7 February 2012): doing so, however, health protection would only 
postponed.

Perhaps, the best solution would be to use the revenue from fat taxes to 
finance nutrition education policies to promote healthy eating patterns, being 
shown that educational interventions (Sassi, 2013, p. 143 ff.), especially in 
the long run, appear much more effective than any other policy and result 
in a substantial reduction of the population overweight (Uricchio, 2015,  
p. 294-295; Caraher – Cowburn, 2005, p. 1242 ff.; Kuchler – Tegene – Harris, 
2005, p. 4 ff.; Tiffin – Salois, 2013, p. 143 ff.).

In fact, the fiscal tightening of not meritorious consumption give to the 
State a stock to be allocated to finance advertising and informative campaigns, 
discouraging the consumption of harmful products and realizing economies 
in health expenditure (Uricchio, 2015, p. 303; Magli, 2014, p. 1319).   
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